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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Dispensing Optician Committee Members Date: September 22, 2017

From: Jessica Sieferman Telephone: (916) 575-7170
Executive Officer

Subject: Agenda Iltem 7 — Update, Discussion and Possible Action Regarding Draft
Dispenser and Optician Disciplinary Guidelines and Suggested Regulations;
Recommendation to Full Board

At its last meeting, the DOC reviewed draft Dispenser and Optician Disciplinary Guidelines and adopted
the proposed draft (found here) with the following amendments:

Use the clinical diagnostic evaluation to apply uniform standards;

e Use standard 1-16 conditions (removing #9 (CLRE) completely and moving #10 (Community
Service) to optional);

¢ Remove condition 35 (Restrictions as to Branch Offices); and,
Change condition 37 to “ABO/NCLE Exams.”

Based on the DOC's direction, staff and counsel drafted the attached proposed regulation and disciplinary
guidelines for DOC consideration. If approved, please recommend the Board adopt the proposed
regulation and disciplinary guidelines.

Attachments
1. Proposed Disciplinary Guidelines Regulation
2. Proposed Disciplinary Guidelines
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16 CCR §

8 . Disciplinary Guidelines and Uniform Standards Related to Substance-Abusing
Licensees.

(a) In reaching a decision on a disciplinary action under the Administrative Procedures Act
(Government Code Section 11400 et seq.), the Board of Optometry shall consider the
disciplinary guidelines entitled “Uniform Standards Related to Substance Abuse & Disciplinary
Guidelines” (DG ) which are hereby incorporated by reference. The Disciplinary
Guidelines apply to all disciplinary matters; the Uniform Standards apply to a substance-abusing
licensee.

(b) Subject to subdivision (c), deviation from the Disciplinary Guidelines, including the standard
terms of probation, is appropriate where the Board, in its sole discretion, determines that the facts
of the particular case warrant such a deviation - for example: the presence of mitigating factors;
the age of the case; evidentiary problems.

(c) Notwithstanding subsection (b), the Board shall use the Uniform Standards for a substance-
abusing licensee for purposes of Section 315 of the Code, without deviation, for each individual
determined to be a substance-abusing licensee pursuant to subsection (d).

(d) If a licensee has not yet been identified as a substance-abusing licensee (for example, through
stipulation) in a case involving drugs and/or alcohol, a clinical diagnostic evaluation shall be
ordered and the provisions of the Uniform Standards may, in the discretion of the Board, be
made contingent upon a clinical diagnostic evaluator’s report that the individual is a substance-
abusing licensee. The clinical diagnostic evaluator’s report shall be submitted in its entirety to
the Board.

Note: Authority cited: Sections 2546.3, 2558, and 315, Business and Professions Code; and
Section 11400.20, Government Code. Reference: Sections 315, 315.2, 315.4, 480, and 2555,
Business and Professions Code; Sections 11400.20 and 11425.50(e), Government Code.
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INTRODUCTION

The California State Board of Optometry’s (hereafter Board) mission is to protect the health and
safety of California consumers through licensing, registration, education, and regulation of the
practice of Optometry and Opticianry.

In keeping with its mandate to protect the consumer of optometric/opticianry services from the
unsafe, incompetent and/or negligent optometrists, the Board has adopted the following
recommended guidelines for disciplinary orders and conditions of probation for violations of the
Business and Professions Code.

The Board’s disciplinary guidelines were designed for use by Administrative Law Judges,
attorneys from the Office of the Attorney General, licensees, Board staff and others involved in
the Board'’s disciplinary process and are to be followed in all disciplinary actions involving the
Board. The Board has the final authority over the disposition of its cases, and to complete its
work, it utilizes the Office of the Attorney General and the Office of Administrative Hearings.

This manual includes factors to be considered in aggravation or mitigation, guidelines to be
used by Administrative Law Judges for a violation(s) of specific statutes, and standard and
specialty probationary terms and conditions.

If, at the time of hearing, the Administrative Law Judge finds that the Respondent for any reason
is not capable of safe practice, the Board favors outright revocation of the license. If, however,
the Respondent has demonstrated a capacity to practice optometry safely, a stayed revocation
order with probation is recommended.

Suspension of a license may also be appropriate where the public may be better protected if the
practice of the optometrist is suspended in order to correct deficiencies in skills, education, or
personal rehabilitation.

The Board recognizes that these recommended penalties and conditions of probation are
merely guidelines and that aggravating or mitigating circumstances and other factors may
necessitate deviation from these guidelines in particular cases.

PUBLIC RECORD

It is the Board'’s policy that all letters of license denial, citations issued and final decisions will be
published as a matter of public record and shall be available on the Internet, pursuant to
Business and Professions Code, section 27.

COST RECOVERY

The Board seeks recovery of all investigative and prosecution costs in all disciplinary cases.
The costs include all charges incurred from the Office of the Attorney General, the Division of
Investigation, and Board services, including, but not limited to, expert consultant opinions and
services, pursuant to Business and Professions Code, section 125.3. The Board seeks recovery
of these costs because the burden for payment of the costs of investigation and prosecution of
disciplinary cases should fall upon those whose proven conduct required investigation and
prosecution, not upon the profession as a whole.
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PROBATION MONITORING PURPOSE

The purpose of the probation monitoring program is to maintain public protection by proactively
monitoring probationers to ensure terms and conditions are met. The Board will work to:

1) Allow for the probationer’s rehabilitation if that is his/her choice;

2) Allow the probationer an opportunity to practice in a professional manner with
restrictions and guidance from a community support system and designated probation
monitor to prevent future occurrences; and

3) Allow for education of the individual as to the responsibilities, requirements and
professionalism mandated of an optometrist.

It is the policy of the Board that if a probationer is found to be in violation of any term of
probation at any time during the probation period, the Board shall immediately be notified of the
violation so that disciplinary action may be considered.

CITATIONS

The Board has the authority to issue citations and fines for violations of several sections of the
Business and Professions Code and Board regulations. Citations issued may include an order
for abatement, a fine, or both. Citations are issued at the discretion of the Board. The issuance
of a citation is separate from and may be in addition to any other administrative discipline, civil
remedies, or criminal penalties. (California Code of Regulations section 1399.380(h)). Any prior
citation may be used in future actions as aggravating evidence.

STIPULATED SETTLEMENTS

The Board will consider stipulated settlements to promote cost effectiveness and to expedite
disciplinary decisions if such agreements are consistent with the Board’s mandate.
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DISCIPLINARY GUIDELINES
2017 EDITION

EVIDENCE IN AGGRAVATION/MITIGATION OF DISCIPLINE

The following are examples of aggravating and mitigating circumstances which may be
considered by Administrative Law Judges in providing for discipline in their proposed decisions:

EVIDENCE IN AGGRAVATION OF DISCIPLINE

00 N O Ol A WN P

©

. Patient’s trust, health, safety or well-being was jeopardized.

. Patient’s or employer’s trust violated (e.g., theft, embezzlement, fraud).

. History of prior discipline.

. Patterned behavior: Respondent has a history of one or more violations or convictions

related to the current violation(s).

. Perjury on official Board forms.

. Violent nature of crime or act.

. Violation of Board Probation.

. Failure to provide a specimen for testing in violation of terms and conditions of

probation.

. Commission of any crime against a minor, or while knowingly in the presence of, or

while caring for, a minor.

EVIDENCE IN MITIGATION OF DISCIPLINE

1.

2.
3.
4.

Recognition by Respondent of his or her wrongdoing and demonstration of corrective
action to prevent recurrence.

Respondent was forthcoming and reported violation or conviction to the Board.

A substantial amount of time since the violation or conviction occurred.

No prior criminal or disciplinary history.
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DISCIPLINARY GUIDELINES SUMMARY FOR USE BY
ADMINISTRATIVE LAW JUDGES

To establish consistency in discipline for similar offenses on a statewide basis, the Board of
Optometry has adopted these uniform disciplinary guidelines for particular violations. This
document, designed for use by administrative law judges, attorneys, optometrists and ultimately
the Board, shall be revised from time to time following public hearing by the Board and will be
disseminated to interested parties upon request.

Additional copies of this document may be obtained by contacting the Board of Optometry at its
offices in Sacramento, California. There may be a charge assessed sufficient to cover the cost
of production and dissemination of copies. In determining the appropriate discipline,
consideration should be given to any mitigating or aggravating circumstances. All decisions
shall include cost recovery in accordance with Business and Professions Code section 125.3.

The Board recognizes that these penalties and conditions of probation are merely guidelines
and that mitigating or aggravating circumstances may necessitate deviations. If there are
deviations or omissions from the guidelines, the Board would request that the Administrative
Law Judge hearing the matter include some statement of this in the proposed decision so that
the circumstances can be better understood and evaluated by the Board upon review of the
proposed decision and before its ultimate action is taken.

These guidelines are incorporated by reference in 81575 of Division 15 of Title 16
of the California Code of Regulations.
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8§ . UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

§ . Uniform Standards Related to Substance Abuse and Disciplinary Guidelines
(a) In reaching a decision on a disciplinary action under the Administrative Procedures Act
(Government Code Section 11400 et seq.), the Board of Optometry shall comply with the
“Uniform Standards Related to Substance Abuse” (Uniform Standards) and consider the
“Disciplinary Guidelines”(DG ) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; Uniform Standards apply to a
substance-abusing licensee.

(b) Subject to subdivision (c), deviation from the Disciplinary Guidelines, including the
standard terms of probation, is appropriate where the Board, in its sole discretion, determines
that the facts of the particular case warrant such a deviation - for example: the presence of
mitigating factors; the age of the case; evidentiary problems.

(c) Notwithstanding subsection (b), the Board shall use the Uniform Standards for a
substance-abusing licensee for purposes of Section 315 of the Code, without deviation, for
each individual determined to be a substance-abusing licensee pursuant to subsection (d).

(d) If a licensee has not yet been identified as a substance-abusing licensee (for example,
through stipulation) in a case involving drugs and/or alcohol, a clinical diagnostic evaluation
shall be ordered and the provisions of the Uniform Standards may, in the discretion of the
Board, be made contingent upon a clinical diagnostic evaluator’s report that the individual is a
substance-abusing licensee. The clinical diagnostic evaluator’s report shall be submitted in its
entirety to the Board.

Note: Authority cited: Sections 2546.3, 2558, and 315, Business and Professions Code; and

Section 11400.20, Government Code. Reference: Sections 315, 315.2, 315.4, 480, and 2555,
Business and Professions Code; Sections 11400.20 and 11425.50(e), Government Code.

UNIFORM STANDARDS FOR SUBSTANCE-ABUSING LICENSEES

Pursuant to Business and Professions Code §315, the following standards shall be adhered to
in all cases in which an optometrist’s license is placed on probation because the optometrist is
a substance-abusing licensee. These standards are not guidelines and shall be followed in all
instances, except that the Board may impose more restrictive conditions if necessary to
protect the public.

1. CLINICAL DIAGNOSTIC EVALUATION
If a clinical diagnostic evaluation is ordered, the following applies:

The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:
¢ holds a valid, unrestricted license, which includes scope of practice to conduct a clinical
diagnostic evaluation;
e has three (3) years experience in providing evaluations of health professionals with
substance abuse disorders; and,
e is approved by the Board.

The clinical diagnostic evaluation shall be conducted in accordance with acceptable professional
standards for conducting substance abuse clinical diagnostic evaluations. The clinical diagnostic
evaluation report shall:
e set forth, in the evaluator’'s opinion, whether the licensee has a substance abuse
problem;
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o set forth, in the evaluator’s opinion, whether the licensee is a threat to himself/herself or
others; and,
e set forth, in the evaluator’s opinion, recommendations for substance abuse treatment,
practice restrictions, or other recommendations related to the licensee’s rehabilitation
and safe practice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an objective,
unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to
himself/herself or others, the evaluator shall notify the Board within 24 hours of such a
determination.

For all evaluations, a final written report shall be provided to the Board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests additional
information to complete the evaluation, not to exceed 30 days.

2. REMOVAL FROM PRACTICE PENDING CLINICAL DIAGNOSTIC EVALUATION
The Board shall order the licensee to cease practice during the clinical diagnostic evaluation
pending the results of the clinical diagnostic evaluation and review by Board staff.

While awaiting the results of the clinical diagnostic evaluation required in Uniform Standard #1,
the licensee shall be randomly drug tested at least two (2) times per week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a
probation manager shall determine, whether or not the licensee is safe to return to either part-
time or full-time practice. However, no licensee shall return to practice until he or she has at
least 30 days of negative drug tests.
o the license type;
the documented length of sobriety/time that has elapsed since substance use;
the scope, pattern of use, and history of drug/alcohol use;
the treatment history;
the licensee’s medical history and current medical condition;
the nature, duration and severity of substance abuse, and
whether the licensee is a threat to himself/herself or the public.

3. BOARD COMMUNICATION WITH PROBATIONER’'S EMPLOYER

The licensee shall provide to the Board the names, physical addresses, mailing addresses,
and telephone numbers of all employers and supervisors and shall give specific written
consent that the licensee authorizes the Board and the employers and supervisors to
communicate regarding the licensee’s work status, performance, and monitoring.

4. DRUG TESTING STANDARDS
The following standards shall govern all aspects of testing required to determine abstention from
alcohol and drugs for any person whose license is placed on probation due to substance use:

Testing Frequency Schedule
A Board may order a licensee to drug test at anytime. Additionally, each licensee shall be tested
RANDOMLY in accordance with the schedule below:
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Level Segment of Minimum Range of Number of
Probation/Diversion Random Tests

I Year 1 52-104 per year

[* Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level Il is for the second year of probation and
each year thereafter.

Nothing precludes the Board from increasing the number of random tests for any reason. If the
Board finds or suspects that a licensee has committed a violation of the Board'’s testing program
or committed a Major Violation, as identified in Uniform Standard 10, the Board may reestablish
the testing cycle by placing that licensee at the beginning of level | in addition to any other
disciplinary action that may be pursued.

Exception to Testing Frequency Schedule

|. PREVIOUS TESTING/SOBRIETY

In cases where the Board has evidence that a licensee has participated in a treatment or
monitoring program requiring random testing, prior to being subject to testing by the Board, the
Board may give consideration to that testing in altering the testing frequency schedule so that it
is equivalent to this standard.

II. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident or two
convictions or incidents, spanning greater than seven years from each other, where those
violations did not occur at work or while on the licensee’s way to work, where alcohol or drugs
were a contributing factor, may bypass Level | and participate in Level Il of the testing frequency
schedule.

[ll. NOT EMPLOYED IN HEALTH CARE FIELD

The Board may reduce testing frequency to a minimum of 12 times per year for any person who
is not practicing OR working in any health care field. If a reduced testing frequency schedule is
established for this reason, a licensee shall notify and secure the approval of the Board. Prior to
returning to any healthcare employment, the licensee shall be subject to Level | testing
frequency for at least 60 days. At such time the person returns to employment, if the licensee
has not previously met the standard, the licensee shall be subject to completing a full year at
Level | of the testing frequency schedule, otherwise Level Il testing shall be in effect.

V. TOLLING

A Board may postpone all testing for any person whose probation is placed in a tolling status if
the overall length of the probationary period is also tolled. A licensee shall notify the Board upon
the licensee’s return to California and shall be subject to testing as provided in this standard. If
the licensee returns to employment in a health care field, and has not previously met the
standard, the licensee shall be subject to completing a full year at Level | of the testing
frequency schedule, otherwise Level Il testing shall be in effect.

V. SUBSTANCE USE DISORDER NOT DIAGNOSED

In cases where no current substance use disorder diagnosis is made, a lesser period of
monitoring and toxicology screening may be adopted by the Board, but no less than 24 times
per year.

OTHER DRUG STANDARDS
Drug testing may be required on any day, including weekends and holidays.
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31. Restitution

32. Audit Required

34. Restricted Practice

35. Restrictions on Branch Offices
36. Restrictions on Advertisements
38. Continuing Education

39. Medical Record Keeping Course

Unprofessional Conduct (B&P code sec. 3110)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 5 years probation
Required:
1-16. Standard Conditions
22. Worksite Monitor
24. Remedial Education
If Warranted:
23. Direct Supervision
25. Suspension
26. Employment Limitations
38. Continuing Education
39. Medical Record Keeping Course
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Violating or abetting violation of any section of Optometry Practice Act (B&P Code sec.

3110(a))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 5 years probation
Required:
1-16. Standard Conditions
24. Remedial Education
If Warranted:
22. Worksite Monitor
23. Direct Supervision
25. Suspension
26. Employment Limitations
31. Restitution
32. Audit Required
36. Restrictions on Advertisements
38. Continuing Education
39. Medical Record Keeping Course

Repeated Negligent Acts (B&P Code sec. 3110 (c))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Revocation and Cost Recovery

Incompetence (B&P Code sec. 3110 (d))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
If Required:
1-16. Standard Conditions
22. Worksite Monitor
23. Direct Supervision
24. Remedial Education
25. Suspension
26. Employment Limitations
If Warranted:
37. Take and Pass NBEO Exam
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39.

Medical Record Keeping Course

Conduct Warranting License Denial (B&P Code sec. 3110 (f))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
17-18. Standard Alcohol/ Drug Conditions

21.
22.
23.
24.
25.
26.
27.
28.
31.
32.
33.
36.
37.
38.
39.

Alcohol or Drug Treatment

Worksite Monitor

Direct Supervision

Remedial Education

Suspension

Employment Limitations
Psychotherapy or Counseling Program
Mental Health Evaluation

Restitution

Audit Required

Lens Prescription — Maintain Records
Restrictions on Advertisements

Take and Pass NBEO Exam
Continuing Education

Medical Record Keeping Course

License Discipline by Other State or Agency (B&P Code sec. 3110 (h))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions
If Warranted:
17-18. Standard Alcohol/ Drug Conditions

21.
22.
23.
24,
25.
26.
27.
28.
32.
33.
37.
38.
39.

Alcohol or Drug Treatment

Worksite Monitor

Direct Supervision

Remedial Education

Suspension

Employment Limitations
Psychotherapy or Counseling Program
Mental Health Evaluation

Audit Required

Lens Prescription — Maintain Records
Take and Pass NBEO Exam
Continuing Education

Medical Record Keeping Course

Making False Statement on Application (B&P Code sec. 3110 (j))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:

1-16. Standard Conditions
If Warranted:

22. Worksite Monitor

24,
25.
26.

Remedial Education
Suspension
Employment Limitations
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38. Continuing Education

Prescribing, Furnishing, or Administering Drugs without Good Faith Examination (B&P
Code sec. 3110 (p))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions
24. Remedial Education
25. Suspension
If Warranted:
22. Worksite Monitor
23. Direct Supervision
38. Continuing Education
39. Medical Record Keeping Course

Failure to Maintain Adequate Records(B&P Code sec. 3110 (g))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:

1-16. Standard Conditions

39. Medical Record Keeping Course
If Warranted:

22. Worksite Monitor

24. Remedial Education

25. Suspension

32. Audit Required

38. Continuing Education

Altering or Using Altered License (B&P Code sec. 3110 (v))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
22. Worksite Monitor
25. Suspension
If Warranted
38. Continuing Education

Professional Services Beyond the Scope of the License (B&P Code sec. 3110 (r))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
22. Worksite Monitor
24. Remedial Education
25. Suspension
26. Employment Limitations
38. Continuing Education

Failure to Comply with Patient Records Request (B&P Code sec. 3110 (x))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions
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39. Medical Record Keeping Course

If Warranted:
24. Remedial Education
38. Continuing Education

Use of Fraudulently issued, counterfeited, etc., Certificate (B&P Code 3107)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
22. Worksite Monitor
24. Remedial Education
25. Suspension
26. Employment Limitations
38. Continuing Education

REGISTERED DISPENSING OPTICIAN PROGRAM:
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